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As an institutional value, transparency has spread widely and become
popular. The present essay underlines the many trade-offs linked to inter-
action of the instruments of transparency and the aims it pursues. Drawing
inspiration from the success of transparency as a tool for preventing and
fighting corruption, the authors also highlight a significant trade-off be-
tween accountability and trust in this sphere, revealing the tensions within
the value-principle of transparency, due to its plural and granular nature,
and the contingency of outcomes which depend on the context of reference
and the awareness with which the instruments are set up and used.

1. A successful institutional value

The recent recognition of transparency as an institutional value has
been enormous. If we consider the last 25 years, many elements bear
witness to this success at global level. A first well-known element is the
extraordinary acceleration of the legal tool of the right to access docu-
ments and information held by public bodies, which in symbolic and
practical terms is a major vector of transparency’. The spread of this
institution led to the emergence of a standard* which was then embodied
in an instrument of international law, designed to consolidate it’. The
«success» of the right of access to documents and information (also as
a vehicle of transparency) is also evident in qualitative terms, since this
right was declared of constitutional importance* and proposed as a basic
human right’, an interpretation finally accepted by the jurisprudence of
regional courts of human rights®.

A second element that has ensured the success of transparency as a
value was its capacity to intercept and translate into policy the inherent
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potential of the so-called digital revolution, especially the capacity of the
internet to diffuse information at all levels, making it an extraordinarily
effective instrument for implementing the «right to know» the informa-
tion held by public bodies. This digital aptitude for transparency (which
can also be considered a digital aversion for privacy) is encountered and
implemented at various levels. The right to access information created a
new institutional pathway alongside the traditional one: reactive trans-
parency (where citizens request information they wish to know and use,
also for the purposes of transparency) was coupled with proactive trans-
parency, where it is a specific duty of public bodies, imposed by law, to
actively make information available and broadcast it via the internet (so-
called compulsory disclosure)’. But the inherent potential of information
technology also impacted the understanding of public bodies, leading to
promotion of open government as a paradigm and model for relating to
citizens, a pillar of which is transparency itself®. It also impacted the realm
of public data, likewise brought into the open paradigm and framed as
«commons»’, for which not only the right to know is claimed but also
and above all, the right to re-utilise so-called open government data™. In
this context, transparency has a double connotation: government is more
transparent for embracing the paradigm of open data by virtue of the
quantity, manner and value of the information provided''; on the other
hand, the very use of that information produces transparency'=

2. The reasons for transparency

The success of transparency as a value depends on the positive effects
expected to flow from its pursuit and implementation. The list of objec-
tives is long and has been declined in different ways. Here we refer to a
formulation® that lists outcomes of transparency according to whether
they affect citizens or the government. The former includes effects of
legitimacy/trust in government, participation and satisfaction; the latter
includes effects in terms of accountability, (less) corruption, (better)
performance, (better) decision-making, (better) financial management,
(better) collaboration between different government bodies. These objec-
tives are particularly significant and explain why transparency as a value
is commonly indicated as linked to and derived from the principles of
democracy'.

However, as pointed out in the literature, ascribing so many different
virtues to transparency indicates that there has been enormous invest-
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ment in this value'®. This investment is further underlined by the latest
studies, which show that as far as the three pillars of open government
(transparency, participation, collaboration) are concerned, implementa-
tion concentrated mainly on instruments (mostly technological) to create
transparecy, so that the implementation policies for the open government
paradigm consists essentially in measures to promote transparency.

The results of this enormous investment have not always matched
the expectations. One area in which promise met expectations is the
fight against corruption (see below, par. 4-5). In other areas, effects and
results were not always in line with assumptions. A thorough review of
the empirical literature'” indicates that as far as the effects on citizens are
concerned, a non-negligible percentage had negative (16.6%) or mixed
(22.2%) effects in terms of trust in government, while 33% of empirical
research indicates uncertain and/or mixed effects in terms of legitima-
tion. As far as effects on government are concerned, as many as 50% of
studies reported mixed effects in terms of decision-making and 30% in
terms of accountability. Only effects in terms of (less) corruption (100%
of the empirical research analysed) and (better) financial management
(80%) therefore seem fully in line with the expectations or virtues of
transparency.

3. The tensions of transparency

These findings should not come as a surprise. Indeed, taking the
double point of view on government and citizens, the effects in terms of
effective application of transparency can hardly be maximised on both
sides, except in an ideal world. Let us consider the pair accountability
(of the government)/legitimation (by the citizen). Transparency measures
that effectively increase accountability are destined to show whether
and to what degree the government was capable of producing results,
of allocating and spending resources in an effective way. Since actions
are unlikely to completely and efficiently meet the objectives, the failure
rate will be all the more evident and visible in relation to the degree
accountability achieved. So, in theory, given a certain failure rate of
public policies, greater accountability means less legitimation. Besides,
this trade-oft between accountability and legitimation explains why
some albeit more recent transparency laws have evident limits in terms
of effectiveness and efficacy. This is actually a precise political objective
which aims to achieve the positive effects in terms of legitimation de-
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rived from adoption of pro-transparency laws, while avoiding (potential)
negative effects (in terms of legitimation) linked to activation of effective
accountability dynamics'®. More generally, the literature underlines that
pursuing transparency imposes an effective trade-oft between seeking
legitimation (spinning narratives) and effective accountability (fair and
balanced representations)®.

Similar considerations can be made regarding the other pair: trust in
government/better decision making. Indeed, in this case it is transparency
as a value that creates tension between the two elements. Transparency
applied not to responsibility for the results (accountability) but rather to
decision-making is not neutral because it tends to mean prying into issues
subject to institutional secrecy or to discretion, normally managed away
from the indiscreet eyes of outsiders. In this sense, asking for transpar-
ency to be applied to a decision-making process implies an often explicit
declaration of lack of trust in the public decision-makers. Interestingly,
this tension between trust and decision-making, when it refers to out-
comes/effects of the principle of transparency with reference to public
decision-makers, largely mirrors the tension between representative
and direct democracy. However, in the case of technical-administrative
decisions, the tension between these two elements reveals the crisis of
legal/rational power, understood as non-bargainable specialist knowledge
regarding the substance of the choices that are taken.

Note that these tensions manifest in a very particular and specific
way in the EU legal system, characterised by a dated lack of democratic
legitimation, even in the legislative process. Transparency is therefore
proffered to make up for this legitimation gap, which only accentuates
the above tensions®. It suffices to consider how often balancing between
the reasons of legitimation and trust (sustained by the application of
transparency measures) and the need to protect the decision-making
process (by preserving a «space for frank discussion» far from the gaze
of outsiders)*" has been applied in the jurisprudence of the European
Court of Justice. Thus, the indications provided by empirical studies reveal
elements of contradiction and trade-off between the various outcomes of
transparency, which are physiological and reveal its intrinsic complexity*.

The tension between accountability and legitimation (like that between
trust and decision-making process) is also subject to the effects of the dy-
namics elicited by mediated transparency, which involves re-elaboration
of the data and information made available by the government (also as
required by the open data paradigm). The essential operation of reducing
and attributing meaning to an over-abundance of information, in order
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to make it comprehensible®, is the task of transparency mediators. This
means that the more numerous, diversified and alternative the opera-
tions of mediation, the more the resulting accountability pleas emerge as
fragmented, controversial and contested*, without considering further
asymmetrical effects related to the importance acquired by computational
power, an eminent instrument in the mediation of information. Nor is it
certain that there is less tension if the reduction and mediation operation
for transparency purposes is carried out directly on the government side
(i.e. without a third-party mediator). In such cases, the public body is
charged with creating transparency and has to handle the trade-oft be-
tween a complete and balanced account and an unbalanced spin more
suited for boosting trust in the government of the day*.

4. Transparency: a dual guard against corruption

There is a growing conviction that a purely reactive approach to cor-
ruption is limited and ineflicient both in dealing with corruption that has
actually taken place and in preventing corruption from emerging and
flourishing®. There has therefore been a recent burgeoning interest in a
preventive approach that attempts to cut short any conflicts of interest
or potential malfeasance before they develop further”.

In recent decades, new policies to prevent corruption have begun to
develop. These are based on strengthening public integrity*® and coun-
tering the traditionally reactive anti-corruption policies that have shown
limited effectiveness over time. This approach sees transparency as an
element that contributes significantly to integrity, and that can become
a key instrument in preventing malfeasance®.

On the one hand, transparency can turn public bodies into «glass
houses»™, allowing citizens to see what happens inside in great detail, and
thus discouraging wrongdoing®'. Transparency makes it easier to monitor
the activity of public officials and employees, and makes it difficult for
conflicts of interest and corruption to arise by doing away with the opacity
and secrecy needed for them to flourish®”. Transparency has a very clear
effect in facilitating and ensuring integrity in public procurement pro-
cesses, while it is widely recognized that a lack of transparency (opacity)
is one of the main conditions for corruption to emerge. Transparency is
thus an effective practice for preventing and fighting malfeasance®. It
is crucial to ensure that information about all decisions made by public
administrations, the motivations for those decisions and all procedures
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used is widely available®. This helps improve the quality of democracy,
constitutes a mechanism for good administration, and is also an effective
means for preventing conflicts of interest and for fighting corruption®.
From this perspective, transparency is a key element of legitimacy and
makes it possible to generate public trust.

Another aspect of transparency is that it turns citizens into thousands
of potential auditors, involving them in the fight against corruption®. In
general, transparency makes it possible for public bodies to be monitored
and held accountable”. In this way, it reduces corruption by preventing
much of it from occurring in the first place®®. When public officials or
employees know they may be under public scrutiny, their behaviour tends
to be more exemplary. In addition, transparency makes it possible to de-
tect cases of malfeasance. Thus, transparency also stands as an element
of control and accountability.

In view of all this, our starting point is that transparency can have two
key effects as an instrument for preventing and fighting corruption: one
regarding legitimation and trust, the other regarding accountability and
control. To go beyond this first general conclusion, we must narrow our
analysis to the different elements that define transparency mechanisms
in order to confirm the extent to which these two effects are reflected in
anti-corruption policies.

5. Regulating transparency and its impact on preventing and
fighting corruption

In order for transparency to be effective in achieving its goals, the in-
formation that public administrations make available to citizens must help
people understand what really goes on inside them. For this to happen,
public information needs to be readily available and accessible, as well as
being of high quality and re-usable. There also need to be mechanisms
in place to guarantee that these characteristics are fully complied with.

The way each of these elements is shaped influences transparency
and its effects. We see below that the information generally disseminat-
ed by public bodies facilitates trust on the part of citizens, making it an
instrument of legitimation. However, sometimes this is not sufficient to
be an effective instrument of accountability or monitoring of the actions
of public officials and employees.

First, information must be readily available and complete. Public bod-
ies must provide all the facts related to the decisions they make, as well
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as the reasons why certain decisions have been made, and the procedures
governing the process®. If there are greater risks of irregularities and
malfeasance in certain fields of administrative activity, the information
disseminated in those fields must be even more complete and detailed
(examples are public procurement, urban planning, benefits and sub-
sidies). This is already envisaged in most of the regulations concerning
the dissemination of public information*’. However, public bodies are
often not required to disclose certain types of data that would facilitate
the monitoring of public activity and that would in particular help flag
situations that might give rise to or cover up a case of corruption. For
example, this is the case of information related to public officialsand
employees’assets, officials’public agendas, their contacts with lobbies, and
lists of the gifts they may receive. This is also true of material regarding
preparatory meetings prior to making public decisions; when there is
corruption, this information is often gathered in informal or opaque
environments (for example, notes, drafts or external reports)*'.

Secondly, what is made public must be quality information, i.e. it
must be able to achieve its intended purpose: effectively facilitating cit-
izens'’knowledge of public activity and the monitoring of that activity*~.
In particular, when we refer to quality information, this means that it is
objective, truthful, up-to-date and useful®. Some transparency laws set
out different obligations in relation to high-quality information*!. How-
ever, despite this, what is disseminated or provided by public bodies often
does not meet these standards, for example because it contains errors, is
not up-to-date, or is biased®. Such low-quality data may be impossible
to analyse, or may generate unreliable results if it is indeed analysed*.
In this way, public activity cannot be monitored in an ineffective way
and although the information provided can aid legitimacy, it does not
constitute a real monitoring and accountability mechanism.

Third, the information must be accessible. Standards must be followed
that allow the data to be consulted by any person, regardless of their per-
sonal circumstances (for example, it must comply with the provisions of
EU Directive 2016/2102 of the European Parliament and of the Council
of 26 October 2016, on the accessibility of public sector organization
websites and mobile applications). In addition, the information must
be well organized, easy to find, freely accessible, and must include in-
dexes, search functions, etc”. In recent times, different regulations on
transparency have contemplated the creation of transparency portals.
These are online platforms through which public bodies disseminate
information*. Transparency portals disseminate a large quantity of data
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in the same place, in an organized, easy-to-use manner®. Public bodies
sometimes also produce information in clearly designed graphic formats
in a language that the general public can easily understand, thus greatly
facilitating access to it.

As well as being able to peruse material that has been proactively
distributed by public bodies, citizens may request access to any other
data held by those bodies, through provisions in the transparency regu-
lations that ensure their right to access all public information. However,
in practice, public bodies themselves may put obstacles in the way of
certain material being disclosed. For example, it may avoid giving out
information because it could lead to a case of corruption being uncovered.
A request may also be hindered by not being replied to or receiving a
delayed response.

Fourth, the data must be re-usable, i.e. it must allow citizens to analyse
it and thus to supervise, monitor and oversee public activity. Citizens must
also have the right to re-use public information to create new material that
can be widely disseminated, allowing other citizens to learn about it. Open
data has already been highlighted as an effective anti-corruption strategy
with a significant impact on public integrity™. Indeed, as recognized in
the G20 Anti-Corruption Open Data Principles, open data can contribute
to preventing, detecting, investigating and reducing corruption. Because
of this, all data must be distributed in formats that make it easy to re-use
(for example, XML or CSV formats rather than PDF), and it should not
be subject to any licensing or conditions that make it difficult to re-use
(for example, it should not incorporate personal data or work protected
by intellectual property laws).

These principles are provided for in Directive (EU) 2019/1024 of the
European Parliament and of the Council, of 20 June 2019, on open data
and re-use of public sector information. The EU standard states that public
bodies must prepare and provide documents according to the principle
of «open documents by design and by default», so that they can be freely
used, re-used and shared by anyone for any purpose’. This complies with
the provisions of the G20 Anti-Corruption Open Data Principles adopted
during the Turkish presidency in 2015, which recognize that in order to
contribute to the fight against corruption, data must be open by default.

Open data must be disseminated in an open format, i.e. «a platform-in-
dependent file format and made available to the public without restric-
tions that prevent the re-use of documents»>*. Likewise, the data needs
to be disseminated in machine-readable formats, that is, in «structured
file formats that allow computer applications to easily identify, recognize
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and extract specific data, including factual statements and their internal
structure»™. To facilitate their re-use, attempts should be made to simplify
access to data sets, for example by creating a single point where all the
documents to which the directive applies can be retrieved; these should
be in accessible formats, easy to find and re-usable by electronic means
(article 9.2).

Finally, mechanisms must be articulated to ensure application of the
rules on transparency and access to public information, with special
attention to preventing and fighting corruption. Most transparency
laws designate independent bodies to oversee transparency guarantees.
Sometimes these bodies also supervise the compliance of public bodies
with obligations to disseminate public information and its re-use>.

Alongside these mechanisms, public bodies must also provide chan-
nels for citizens to inform the competent authorities of cases of corrup-
tion that they might detect from perusal of public information they have
accessed. In parallel, the necessary measures must be promoted to protect
any whistle-blowers from possible reprisals.

6. Handle with care and awareness

Transparency has therefore proved to be an effective instrument for
detecting and reducing corruption. However, the literature also indicates
that exposure of corruption can have negative eftects on legitimation and
trust in government, if it is produced by transparency «from the outside»
(citizen auditor effect), rather than «from within» (casa di vetro-glass house
effect). For example, has been highlighted that «transparency reforms that
reveal pervasive corruption may breed resignation and withdrawal from
public and civic endeavours rather than induce and empower citizens to
mobilize for better government»*’, and that in all cases the effect in terms
of confidence in government is neutral®®.

These elements confirm that even where the efficacy of transparency
manifests in clear and uncontroversial terms, namely with reference
to the prevention/reduction of corruption, it is likely to elicit tensions
and trade-offs between the diverse outcomes with which it is common-
ly associated (in this case: less corruption/more trust in government).
Transparency is a value and an essential instrument, but must be man-
aged with care and awareness, without taking for granted that in every
context it can always manifest all the virtues for which it is appreciated
and actively promoted.
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