At the roots of transparency:
a public-ethics perspective

Alberto Pirni

Among the broken promises of democracy,
the worst, the most ruinous, is the transparency of power.

(Norberto Bobbio)

In this essay I explore some of the semantic roots of the concept of
transparency in order to identify a set of challenges for its present and
future use as the founding principle of public administration. After a
methodological premise showing sometimes evocative and elusive use
of the term (§ 1), I concentrate on its etymology and fundamentally on
the history of its denial, which since the dawn of western modernity
has been a sort of guarantee for the exercise of power (§ 2). I shed light
on certain defining historical features that help make transparency the
fundamental principle that has legitimated judicial and political pow-
er since the second half of the eighteenth century (§ 3). This is the
premise for identifying some of the challenges that still accompany its
use and link it with other values and principles necessary for democratic
coexistence (§ 4).

1. The known and the unknown - a premise

In the introduction to one of his main works, The Phenomenology of
Spirit, Hegel wrote a passage that would remain paradigmatic: «What
is familiar and well known [Das Bekannte] as such is not really known
[erkannt] for the very reason that is familiar and well known. In the case
of cognition, the most common form of self-deception and deception
of others is when one presupposes something as well known and then
makes one’s peace with it»".
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Although that expression was used in a different context, it seems
applicable to ours. The concept of transparency seems to fit the same
paradigm, namely that sort of universal familiarity that often prejudices
deeper, fuller and more critical knowledge. Transparency is undoubtedly
a familiar concept. To a first approximation, one could say that
transparency suggests the linearity of the behaviour an individual who
«says what he does» and therefore «does what he says». It is a term in
common usage which connotes interpersonal relations but extensively
is one of the most recurrent terms in current debate on innovations in
the public administration, with reference to public relations or public
service, and hence to the linearity, simplicity and efficacy of how the
public administration interprets, conducts and reports that service.

However, the fact that the term is used and applied to almost all
possible lines of action of the public administration calls for a definition
of the object and field it refers to. To mention just some of the more
explicit references, one can speak of transparency with reference to
access to documents, processes, results, balances, contracts and criteria
for assigning functions and payment. With more direct reference to
Italy, it is also worth recalling that one of the most challenging fields
for the exercise of transparency is open government, and especially
generalised civic access, introduced in Italy with legislative decree no.
97/2016, which finally brought national law into line with the Freedom of
Information Act (FOIA), the law of reference on freedom of information
and right of access to the acts of the public administration®.

For a more theoretical idea, transparency is another of those pecu-
liar concepts that can be termed «molecular», to indicate its form in
common public discourse’. If we think of an ideal «social chemistry»,
it could be said that transparency is rarely found in nature in its ele-
mentary (pure, atomic) form. More often it is found in molecular form,
namely combined with other concepts, such as integrity, impartiality,
responsibility, efficiency, efficacy and so forth. These are definite combi-
nations, primarily proposed by the legislator, and are widely plausible
and acceptable, but often not completely evident or explicit in method
or content.

The first assumption of this essay goes in this direction. These
combinations are perhaps worth pondering, since they can confuse
understanding and hinder critical knowledge of a term while favouring
presumed or ambiguous familiarity, which tends to take for granted
its meaning and assume that its problematic aspects are clear from the
outset.
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Here I re-investigate the original, historical-theoretical, «atomic» or
etymological profile of transparency in order to remove its patina of pre-
sumed obviousness or the Hegelian familiarity that seems to surround it.

I therefore make a synthetic critical analysis of the term, to renew
knowledge of it, since a better understanding of the history of a word and
it theoretical profiles helps the work of transformation and accompanies
the need for innovation.

2. What is transparency? A first framework
2.1 Latent awareness

The first step to go from presumed familiarity to a more cautious and
certain knowledge of a term is to examine the original semantic root of
the word, in this case the Latin root.

The word alludes directly to an optical effect. It is derived from the
Latin verb trans-pareo, or «appear through». This is the action of a body
that is evident to the sight of an observer, despite the fact that another
material element lies between the two. In this first fundamental meaning,
«transparency» indicates «the quality or state of being transparent»,
that, in turn, alludes to «the property of transmitting light without
appreciable scattering so that bodies lying beyond are seen clearly»*.
Transparency is therefore a natural property, but we can say that it is
not very common: not many bodies and materials allow the passage of
sufficient energy (in the form of light) to enable objects on the other
side of them to be seen.

Although transparency may not be common in nature, it can cer-
tainly be created in relations between humans. It is therefore an artificial
product in human institutions, created to organise coexistence. Indeed,
it is tempting to say that it is a «product», a rather complex theoretical
construction of recent constitution, affirmation and consolidation on the
contemporary institutional scene, which however is the fruit of latent and
ancient awareness within the history of ethics and politics.

2.2 Obscurity as guarantee of power
Let us recall that regarding the political sphere, the optical metaphor

is constitutional of our cultural history. It can be traced back to the first
and most organic treatise of political theory of western thought, Plato’s
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The Republic. Let us consider the cave allegory at the beginning of the
seventh book®. A group of prisoners, chained in a cave, can only see
shadows projected on the cave wall, by the light of a fire. The shadows
are those of objects held up by others who are hidden from the prison-
ers'view. The symbolism and meaning of the myth are extremely complex.
Plato alludes to the need of the philosopher (the only figure to have this
task) to find a way out of the cave in order to see the sun, or to be free of
his bodily chains and perceive the supreme idea that informs all others:
the idea of good, the only idea that should guide and model the State.
Throughout this fascinating work, which becomes a foundation stone of
western political culture, Plato discusses the organisation of the State.

Apart from Plato’s allegory, however, reference to the semantic area of
seeing and the ideal of visibility, which we can only frame here from the
viewpoint of its most expected consequence, i.e. control, constitutes a found-
ing element for political theory and practice in subsequent centuries. This
element becomes paradigmatic at the time of the most mature elaboration
of the idea of State, on which various considerations are worthwhile. The
point may be framed in the following terms: the concept of the modern
State develops from full awareness of the risk that transparency poses for
the exercise of power. To ensure the stability of his realm, the king and
his court must be simultaneously all-seeing (able to control the life of his
subjects in every important situation) and invisible (i.e. all the workings of
his rule must be completely hidden from the people’s sight and hence from
all possible forms of control). The king’s power lives and functions in full
awareness of the crucial nature of the visual element for all forms of political
management, which is why it must be held exclusively and asymmetrically:
it means seeing everything and everyone and simultaneously not be seen
by anyone, as concerns activities fundamental for ensuring the absolute,
arbitrary and unverifiable nature of his command®.

The principle of «State interest» first theorized by Giovanni Botero is
framed in the same logic: «State is firm dominion over people and State
interest is familiarity with the means to found, conserve and widen such
dominion»’. A means of fundamental importance in the wide articulation
of State interest is the systematic use of secrecy or even dissemblance
and untruth.

Incidentally, reference to State interest constitutes what Arnold Clap-
man, in his famous essay De arcanis rerum publicarum (1605)8, calls ius
dominationis, or the sovereign’s right to go beyond (or if necessary against)
the ordinary ius commune in order to promote and ensure the good of
his State. It is the clearest legitimation of exceptional ex lege use of
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the sovereign’s discretional power, whenever he considers it opportune
to ensure the «supreme health of the res publica». This exercise of power
serves the arcana imperii (secrets of power or principles of the state),
the other key for understanding seventeenth century theory of the State.
According to the definition elaborated by Clapman from the original
words of Tacitus, with this key, the «intimate and hidden reasons and
plans of those who command the State» must be understood («intimae
ed occultae rationes sive consilia eorum qui in republica principatum obti-
net»). Their aim is to conserve the sovereign’s dominion and the existing
form of the State.

These procedures are flanked by the arcana dominationis, which are
further «reasons» and ways of preserving not so much the form of the State
as the existing form of government, thus avoiding the process described as
«degenerative». This seems to have been how the origin and management
of power became wider, slowly asserting itself over the centuries: from
monarchies to aristocracies to the various interpretations of democracy
in the states of Europe.

3. Publicity and the rule of law: the origins of transparency

3.1 The public nature of power

So far we have seen the typical dynamics of power at the origin and
during consolidation of the State in the modern and European sense of the
term. We can say that sovereign power is based on exclusion from visibility
and on refusal to account for its actions: it does not explain its conduct.
Sovereign power attempts to avoid public visibility on its conduct, being
decided by the few or very few and translated into command without
giving any justification and imposed beyond any effective assumption of
responsibility. This way the state system and the permanence of the king
in absolute power becomes more solid.

This very trait is directly opposed, and punctually (though not
easily) destroyed as the idea of constitutional State takes form and
consolidates, and this makes the public nature of power its distinctive
element and its fundamental criterion of legitimacy. The intrinsic com-
plexity of the history of the word transparency can be understood in
this sense. This history may sometimes be confused with the history of
the idea of power, publicity, the public sphere and democracy. To foster
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a more direct understanding, it is worth considering an apt definition
by Norberto Bobbio who indicated the management of democracy as
«the management of public power in public». In the same context, the
philosopher specified:

This pun is only apparent because «public» has two meanings de-
pending on whether it is contrasted with «private», as in the classical
distinction between ius publicum and ius privatum, transmitted to us by
Roman jurists, or with «secret», in which case it means that it does not
belong to the «res publica» or to the «state», but is «manifest», «clear»,
in other words «visible»’.

Going back to where we started, it is therefore a specific characteristic
of any democratic regime to establish another opposite relation with the
optical perspective and the dimension of visibility. From this viewpoint,
one could sustain that the link between the management of power and
visibility remains unaltered in the passage from absolute State to demo-
cratic State, as if it were an insuperable obstacle, an ontological structure
of the way we think and implement the organisation of coexistence. The
«only» (but radical) thing that changes is the number of subjects included
as personal holders of power. Since power is not held by a single person
but constitutionally «comes from the people», the «capacity to see» the
management of the res publica must be extended to the whole population,
i.e. it must be able to extend to all citizens of a State.

Democracy can therefore be properly defined as «the rule of visible
power» or as a system in which power is exercise by the people, with
the people and for the people, through their representatives. The latter
must therefore act with maximum transparency, i.e. they must ensure
the possibility of explaining and motivating the decisions made and the
objectives achieved. The same must be said for the procedures adopted,
the means used, the subjects involved and the various costs sustained by
the administration.

But one must also admit that it has not always been like this. Nor has
the transition from absolute to democratic regimes been so immediate,
sudden and clean. Indeed, it has been one of the longest transitions in
western Europe, taking more than two centuries of its history. Here we
cannot even sketch all its salient elements. I shall just mention two ele-
ments that are particularly significant. I include the first because it is too
often unknown and in any case rarely present in the weave of histories
and destinies linking the word transparency to the words publicity and
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public sphere; I cite the second for the opposite reason: its presence and
«familiarity» is so obvious, in a general sense, as again to run the risk
described in Hegel’s adage quoted earlier: the familiar, just because it is
familiar, is not known.

3.2 Publicity in the judicial sphere - A historical root

The two elements hail back to the Enlightenment. We know that
in this period, there was a special sensitivity for publicity regarding
the judicial dimension, which marked a decisive point of no return.
The position taken by Bernardo Tanucci, minister of the Kingdom of
Naples at the time of King Ferdinand IV, was paradigmatic. From 1734,
he sought to reform the administration of justice several times. His
efforts culminated in the famous Dispaccio of 12th September 1774,
which made it obligatory to motivate sentences, an idea considered
unprecedented and almost revolutionary at the time'.

Similar provisions were also declared in France (1790) and Prus-
sia (1793)', but Tannucci’s stand remained a point of reference and
sparked heated debate, in which among others the celebrated jurist and
philosopher of law Gaetano Filangeri played a primary role'>.

The obligation to motivate sentences, today completely familiar,
even obvious, was a milestone towards the guarantee of the objectivity
and impartiality of justice, as well as the accountability and if necessary
the revisability of its exercise: since the motivations had to be published
and printed, the sentence was exposed to the critical evaluation of pub-
lic opinion (though still subject to many objective limitations)'*. The
outcome and the long-term repercussions are well-known: undoubt-
edly this obligation invited judges implicitly and explicitly to abandon
discretionality, which was often at variance with simple application of
the law and influenced by pressures of various kinds'.

3.3 Publicity in the political sphere and in the production of laws
- A historical root

The second element to underline here directs our attention to the same
period but a different context. The greater profile of what we call the «public
sphere» today, which began to take form in seventeenth century Europe,
brought awareness that a State desiring to be seen as having the «rule of law»
required what Kant called the «transcendental principle of the publicity of
public right»: publicity of the topics discussed and the decisions taken’. The
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author introduces this point in the second Appendix to his essay Per la pace
perpetua, in a context focused on elaboration of a single legal bond and rational
thread uniting the moral, political and legal spheres:

One can cite the following proposition as the transcendental formula
of public right: «All actions that affect the rights of other human beings,
the maxims of which are incompatible with publicity, are unjust». This
principle is to be understood as being not only ethical (as belonging
to the doctrine of virtue), but also juridical (as concerning the rights
of humans). If I may not utter my maxim explicitly without thereby
thwarting my own aim, if it must rather be kept secret if it is to succeed,
if I cannot admit it publicly without thereby inevitably provoking the
resistance of all others to my plan, then the necessary and universal and
hence a priori understandable opposition to me can be due to nothing
other than the injustice with which my maxim threatens everyone'.

Extending the Kantian revolution to this theme, the principle of State
interest and the secrecy of public action considered above are completely
overturned. The «observers» of the res publica can only be the citizens,
and from their point of view, any public act at variance with the principle
of publicity contradicts and substantially demolishes the legitimacy of
any exercise of power.

At least three aspects are worth noting here. In first place, the author
qualifies the principle of publicity as the transcendental principle of pub-
lic right. To fully understand the implications of this expression implies
turning to the most fundamental dictionary of Kant’s ideas. First and
foremost it is a «principle formula» i.e. a normative structure valid in
any time and place. Not by chance did Kant repropose here a full conso-
nance with the idea of the categorical imperative, which is embodied in
a formula («act in such a way that your maxim can become the principle
for a universal law») and institutes a command valid and obligatory for
any thinking being, i.e. let us say a command of unchallengeable juridi-
cal reasonableness: «Always act so as to avoid any action whose maxim
cannot be admitted publicly»'”. It is also «transcendental» in the sense of
not being derived or derivable from the history of some administration
or from the personal experience of some public official; to the contrary,
the purpose of the measure is to enable any future history or experience
by setting it up and directing it according to said principle.

In second place, the formula, still in consonance with the categorical
imperative, implicates a maxim, namely what in Kantian terms
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qualifies «the subjective principle of acting», the rule an individual
chooses and on the basis of which he sets up his individual action.
Again in this case, the ethical root of the formula is clear: entrust the
concrete and stable adoption of the rule to the responsibility of the
individual, whether it is commanded by administrative authority, or
whether the motivation for its adoption originated autonomously in
the actions of the public official.

In third place, it should be noted that through the incisive agency of
those words, the principle of publicity - today we would say transparency
- becomes an essential need in order to be able to speak of law or of any
procedure (abstract) or activity (concretely pursued by public officials)
directly related to that sphere. Everything that concerns the organisation
and management of coexistence must be made known to the citizens
themselves with the greatest possible evidence and continuity. Should
someone consider it opportune to hide a fact of ordinary administra-
tion from the people (excluding questions that could threaten national
security), he cannot avoid the stain of operating unjustly to favour some
and damage others.

From this point of view, it is significant to go back in time and reflect
on the same concern expressed in the context of the revolution of the
Kingdom of Naples in 1799. A Catholic bishop and intellectual of the
time, Michele Natale, who joined the Republic and became mayor of the
municipality of Vico Equense, was executed in Naples on 20th August
1799, reflecting the difficult political moment. He wrote words of par-
ticular acumen in his Catechismo repubblicano:

Is there nothing secret in Democratic Government? All the oper-
ations of the governors must be known to the people, except the odd
public security measure, which must however be made known when
the danger is past'®.

Although the author belonged and referred to a unique moment in
history, these words seem surprisingly topical, especially today, when
almost all world States are still struggling with the COVID-19 pandemic
and with the complex phases of recovery from that upheaval. They cer-
tainly advise caution on the part of the public administration, perhaps in
some cases postponement of the principle of transparency in relation to
public health plans, but certainly not its abdication. Publicity remains the
first rule, secrets (admitted only if of limited duration) are the exception
and always confirm the rule.

23



24

SAGGI + ETICA PUBBLICA 2| 2022

4. The infinite task of transparency

At least since the Enlightenment, publicity or the public verifiable dec-
laration of the procedures, contents and aims of the decisions that guide the
actions of the State through its (central and peripheral) administrations and
its representatives has been the principal theoretical pillar on which the legit-
imacy of public power in modern democracies is based".

This principle is clear, justified and completely reasonable. Since Kant,
its ethical-public validity and inevitability has never been denied in the in-
stitutional history of the countries of the European Union. However, there
is objective difficulty in implementing it in administrative practice. In other
words, as we know, the passage from the rhetoric of assertion of a principle
to its pragmatic implementation in all aspects of the practice of the public
administration is difficult.

However, in coming to the attention of the public sphere in the broadest
sense, and also in asserting itself as the principle of any political action that aims
for legitimacy in democratic spheres, we rediscover the intrinsic «molecular»
nature of transparency. Transparency attracts other dimensions of social living;
it is open, available and needs to be part of a wider and more complex value
system, typical of democratic coexistence®. Although this is not the context
for discussing such a system, we can name at least three possible «molecular
bonds» that transparency immediately regenerates and which are directions
for further study.

On one hand, the call for transparency filters down to individual public
officials in the same way as it affects the administration as a whole, as far as
trust and security of action, and in acting, are concerned. In particular, if the
official and the administration genuinely wish to pursue transparency, can
they be more than mere «consumers» of trust, i.e. trustworthy subjects in
whom trust is reposed by the citizen, but who repay him with a product vastly
inferior to what he might expect? Can the official and the administration be
«producers» of trust, generators of positive expectations on the part of the
citizen, while observing security requirements and protecting their function
and actions in the service of the State?

Moreover, does transparency in this sense open the possibility of reconsid-
ering the definition of responsibility of the public administration, understood
as a logic of response to demand for service, which has clear, albeit hard to
distinguish, ethical and juridical profiles? If administrations are glass houses,
or aspire to become such, also through the technological innovations that
they are able to organise for the purpose, does it become even clearer who is
responsible for what, or is there the risk of reproducing a «collective» respon-
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sibility that promotes a weakening of trust and an increase in the perception
that bureaucracy shields the administration from taking responsibility?

Last but not least, can transparency always ensure a new response to new
demands for integrity? In other words, can it offer the most authentically
horizontal, impartial and inclusive access to the workings of the public ad-
ministration, without cognitive, social or procedural barriers, with continuous
self-innovation in a subjective (of the official) and objective (of the adminis-
tration) sense, substantial and on the merits, thus combining integrity with
integration and innovation of new administrative procedures, methods and
objectives*'?

These questions are constitutively linked to the conceptual arch of trans-
parency and must be asked with awareness of their theoretical and applicative
depth. But they are also questions that indicate a need for the most effective
further reflection, in order to be raised to the level of the challenges that our
time, with almost paradoxical balanced transparency, asks us to tackle with
unprecedented speed.
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